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Will Industry Beg to be Regulated? 

The US Court of Appeals for the Second Circuit ruled on Sept. 21
st

 that power 
companies can be sued based on injuries caused by climate change. Recently, 
eight US states, the City of New York, and three non-profit land trusts sued six 
power companies. The plaintiffs asserted that the power companies were willfully 
contributing to damages from global warming even though they have “practical, 
feasible, and economically viable options for reducing emissions.” Defining as a 
“public nuisance” the various present and future costs of climate change, the 
plaintiffs sought to “hold Defendants jointly and severally liable for creating, 
contributing to, or maintaining a public nuisance.”  

After three years of dispute, the Court ruled that States and some non-state 
parties have the right to file lawsuits against the power companies for 
perpetuating a public nuisance. The Court said that inaction in the congressional 
legislature and unutilized regulatory power by the US Environmental Protection 
Agency resulted in regulatory authority falling to the courts.  

What does this all mean?  

If Congress passes a climate bill that seeks to regulate US emissions, the whole 
issue would evaporate. Federal regulation would mean that the authority of the 
Courts would be displaced, and the matter would become legislative rather than 
judicial. This unusual twist means that industry might be asking for (weak) 
regulations from Congress to keep the courts out of the picture. 

The Second Circuit’s ruling is a score for the environmental community, but if the 
utilities bring the decision to the Supreme Court, the ruling has a healthy chance 
of being overturned. But it might hold. Consequently, environmental advocates 
will likely use the ruling to urge the EPA or Congress to act quickly to regulate 
industry before the Courts do. Note that while the EPA recently granted itself the 
authority to regulate GHG’s through the Clean Air Act with its endangerment 
finding, the fact that it is not using its authority means the court’s authority is not 
presently displaced.    

The EPA is nervous about bluntly regulating industry and managing climate 
change through endless strings of public nuisance lawsuits is good for nobody but 
lawyers. So the pressure really falls on Congress. To save US industry from clumsy 
regulation by the EPA or expensive public nuisance lawsuits, Congress must seize 
its opportunity and pass a climate bill that regulates emissions before someone 
else does. 
 
By Jeff Beyer jbeyer@delphi.ca  

http://www.ca2.uscourts.gov/decisions/isysquery/e860fc4c-0056-4d5f-bc42-a4cff9260ac2/1/doc/05-5104-cv_opn.pdf
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Plan. Natural Resources Canada also 
hosts the Canadian Carbon Capture and 
Storage Technology Network, which 
facilitates and coordinates CCS activities 
in Canada.  

Funding for CCS is coming from other 
sources too: the arms-length 
government foundation Sustainable 
Development Technology Canada 
announced that a consortium led by 
Regina-based Petroleum Technology 
Research Center would receive $5 
million for the Aquistore Project, a 
demonstration project storing CO2 in 
deep saline aquifers.  

By Jeff Beyer jbeyer@delphi.ca  

 

Carbon Capture and Storage (CCS) 
technology continues to be broadly 
supported at the political and industrial 
level. The premiers of British Columbia, 
Alberta and Saskatchewan endorsed 
CCS on September 11th with the signing 
of a Memorandum of Understanding, 
pledging a cooperative and collaborative 
approach to the further development of 
the technology. This builds on the MOU 
signed by the leaders of Saskatchewan 
and Montana to collaborate on CCS 
activities, and adds multi-provincial 
weight to Alberta’s $2 billion 
commitment to the technology, as well 
as the $650 million federal contribution 
included in Canada’s Economic Action 

Corporate Carbon 

Disclosures Soar in 2009 

The Carbon Disclosure Project (CDP) 
released a report with results from a 
survey of the 500 largest 
corporations on the FTSE Global 
Equity Index. The CDP received an 
unprecedented 82% response rate, 
with Global 500 companies 
disclosing 10 billion tonnes CO2-
equivalent in direct and indirect 
emissions (Scopes 1, 2 and 3). This 
represents about 30% of global 
emissions, and is roughly equivalent 
to total US and EU emissions 
combined.  
 
Of the 200 Canadian companies 
approached by the CDP outside of 
the Global 500, 98 responded. Of 
those, 70% had Board-level 
responsibility for climate change, 
81% disclosed direct emissions, but 
only 49% had an emissions/energy 
reduction plan. With GHG 
regulations on the horizon, Delphi is 
poised to help prudent companies 
develop cost-conscious climate and 
sustainability strategies. 
 
 

“In 2050, prosperity will accrue to those who have mastered carbon capture and storage and 
clean coal technologies.” – Environment Minister Jim Prentice 

Under the aegis of the Green Energy Act, the Ontario Power Authority (OPA) 
formally launched the Feed-In Tariff (FIT) program in late September. The FIT 
program encourages the development of small and medium scale renewable 
energy projects across the province. Not only have the rules and regulations for 
these smaller projects been further streamlined, but the projects are also offered 
premium-rates over a 20 year fixed contract. These incentives thus reduce 
uncertainties for project developers. The program also offers an additional 
incentive for First Nations and community-based projects. 

In order to facilitate the rapid uptake of renewable energy, the Act introduced 
several measures such as obligating electric utilities to provide priority grid access 
to renewables-based generation plants; establishment of a Green Energy Debt 
Finance Program and a Community Power Corporation; the adoption of smart grid 
technologies, allowing the grid to transition to a distributed-generation model as 
opposed to a centralized model; and streamlining regulatory and approvals 
processes that enable rapid but prudent development of energy projects across the 
province. 

The Green Energy Act, tabled in February 2009, was finally passed in to law in May 
2009. The intent of the bill is to make Ontario a leader in the development and 
deployment of renewable energy. The Act will help Ontario to deliver on its goals 
of installing 10 GW of new renewable energy plants, 6 GW of conservation and 1.5 
GW of clean distributed energy by 2015, over and above the 2003 baseline. 

The introduction of the Act and the FIT program will thus catapult Ontario to being 
a leader in North America in the field of renewable energy policy. The Act will not 
only increase clean distributed energy and conservation, but create thousands of 
green collared jobs, increase economic prosperity, provide energy security, and 
reduce GHG emissions.  

By Jimmy Desai jdesai@delphi.ca  
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http://www.plandaction.gc.ca/initiatives/eng/index.asp?mode=5&initiativeID=122&clientid=29
http://www.plandaction.gc.ca/initiatives/eng/index.asp?mode=5&initiativeID=122&clientid=29
http://canmetenergy-canmetenergie.nrcan-rncan.gc.ca/eng/clean_fossils_fuels/carbon_capture_storage/co2_capture_storage_network.html
http://canmetenergy-canmetenergie.nrcan-rncan.gc.ca/eng/clean_fossils_fuels/carbon_capture_storage/co2_capture_storage_network.html
http://www.sdtc.ca/en/news/media_releases/Projects_Rd14.htm
http://www.ifp.com/content/download/67983/1473837/file/26_Whittaker.pdf
mailto:jbeyer@delphi.ca
http://www.gov.sk.ca/adx/aspx/adxGetMedia.aspx?mediaId=915&PN=Shared
http://www.gov.sk.ca/news?newsId=c06068a6-59d6-40ba-a2f7-43d07b24441c
http://www.energy.gov.ab.ca/Initiatives/1438.asp
https://webadmin.cdproject.net/CDPResults/CDP%202009%20Global%20500%20with%20Industry%20Snapshots.pdf
http://www.ontariogreenenergyact.ca/
http://fit.powerauthority.on.ca/
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The world’s most powerful leaders lectured about the pressing need to address 
climate change, encourage a green economic recovery, and expedite financial flows 
to developing countries at the G20 summit in Pittsburgh. But real action on most 
environmental fronts was substantially absent from their final communiqués. The 
G20 is typically reserved as a forum for central bankers and finance ministers to 
discuss global cooperation in the international financial system, but this summit was 
attended by the heads of government, and dealt more broadly with the global 
economic recovery, jobs, and the transition from an “era of irresponsibility” to one 
with “policies, regulations, and reforms to meet the needs of the 21st century global 
economy.” While government leaders deferred real action on climate change to 
later meetings, they reaffirmed their serious commitment to “reach agreement in 
Copenhagen through the United Nations Framework Convention on Climate Change 
(UNFCCC) negotiations.”  

The economists in the room might have preferred to exploit the benefits of 
specialization and keep financial and climate problems separate. But finance 
represents the fourth critical piece of international climate policy, completing the 
quartet that includes mitigation, adaptation, and technology, and is squarely the 
responsibility of those who control the world’s biggest purse strings. 

The most significant outcome that related to climate change was a general 
agreement that “inefficient fossil fuel subsidies” should be “phased out and 
rationalized over the medium term” while simultaneously protecting global citizens 
from energy poverty. Information from the Organization for Economic Co-operation 
and Development (OECD) and the International Energy Agency (IEA) indicated that 
removing global fossil fuel subsidies, valued at over $300 billion annually, would 
result in emission reductions of roughly 10% by 2050. Removing these subsidies 
would reduce market distortions and wasteful consumption, and encourage 
investments in renewable energy. Figuring out exactly how the subsidies would be 
cut was deferred until November, when the G20 finance ministers meet in Scotland.  

British Prime Minister Gordon Brown also called for annual transfers of $100 billion 
to developing countries to help them adapt to climate change, and other countries 
suggested different amounts and mechanisms to raise the money. But developing 
countries were skeptical that monetary pledges would be realized, considering a 
history of unfulfilled promises such as the UN’s 1970 0.7% pledge for official 
development assistance, and the inadequate financial flows currently apportioned 
for immediate threats like AIDS, malaria, and basic water and sanitation.  

In the run-up to Copenhagen, national climate change positions continue to be 
updated and released. An overview of large global emitters is presented next page. 

By Jeff Beyer jbeyer@delphi.ca   
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Country GHG Reduction Target Renewable Energy Target 

China No target set, though China’s president promised 
for the first time in late September a “notable” cut 
in GHGs by 2020 over 2005 levels 

Solar: 10 gigawatts by 2020 
Wind: 100 – 150 gigawatts by 2020 
Energy efficiency improvement of 20% by 2020 

United 
States 

House and Senate drafts of the US climate bill call 
for a GHG reduction target of 17%-20% below 2005 
levels by 2020 

Draft bills call for 6% renewable energy mix by 2012, 
increasing by 3.5% every other year until it reaches 20% in 
2020. One quarter to two fifths of the 20% target could be 
satisfied through energy efficiency measures 

European 
Union 

20% reduction by 2020, increasing to a 30% cut by 
2020 if a strong international agreement is reached 
in Copenhagen 

20% renewable energy mix averaged across the bloc, with 
a series of interim targets to ensure the 2020 goal is met. 
Individual country targets have also been set.  

India Believing that everyone “has an equal entitlement”  
to the atmosphere, India will not allow its per capita 
GHG emissions to exceed the per capita average 
emissions of the developed countries 

Nuclear: 20  gigawatts by 2020 
Solar: 20  gigawatts by 2020 
Hydro: 50  gigawatts by 2020 
Wind: 40  gigawatts by 2020 

Japan New government set heightened GHG reduction 
targets of 25% below 1990 levels by 2020 

No targets, though expanded feed-in tariffs will support 
the deployment of more renewable energy 

Canada No legislated federal target, but multiple provincial 
reduction strategies  

No actionable federal target, but multiple provincial 
renewable energy targets 
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